Support Services Agreement for PostSharp

IMPORTANT! READ CAREFULLY: THIS IS A LEGAL AGREEMENT. THE SUPPORT SERVICES ARE PROVIDED UNDER THIS AGREEMENT (‘AGREEMENT’).
IF YOU DO NOT AGREE TO THE TERMS AND CONDITIONS OF THIS AGREEMENT, YOU MAY NOT CONTACT THE LICENSOR FOR SUPPORT SERVICES IN RELATION TO SOFTWARE.
1.
PREAMBLE

1.1
Whereas:

(a)
the Licensor and the Licensee (as these terms are defined below) already concluded the Licence Agreement related to Software (as this term is defined below) under which the Licensor has granted to the Licensee [Personal Licence/Commercial Licence/Corporate Site Licence/Corporate General Licence] (the ‘Licence Agreement’); 

(a)
the Licensee is interested in using Support Services (as this term is defined below) in relation to the Software; and 

(c)
the Licensor is interested to provide to the Licensee such Support Services. 

1.2
The parties agreed as follows:  

2. 
PARTIES

2.1
‘Licensor’ means SharpCrafters s.r.o., with its registered office at Praha 5, nám. 14. října 1307/2, Postal Code 150 00, the Czech Republic, ID 28953690, registered in the Commercial Register maintained by the Municipal Court in Prague, Section C, File 155506.

2.2
‘Licensee’ means the legal entity or the individual specified in the respective Certificate of Licences and Services duly filled in by the Licensee and accepted by the Licensor or the respective authorised reseller.
3. 
DEFINITIONS

3.1
As used in this Agreement, the capitalized terms shall have following meaning:

‘Software’ means the software program known as PostSharp delivered under the Licence Agreement. 

‘Price List’ means a document specified in Section 5.1 of this Agreement.

‘Source Code’ means in relation to the Software the collection of files needed to convert from human-readable form to some kind of computer-executable form.
‘Support Services’ means the services specified in Section 4 of this Agreement.
‘Confidential Information’ means all data and information of a confidential nature, including know-how and trade secrets relating to the business, and the products of the Licensor or the Licensee. Confidential Information may be communicated orally, in writing or in any other recorded or tangible form. Data and information shall be considered to be Confidential Information, (i) if one party has advised the other of such confidential nature, or (ii) if, due to such character or nature, a reasonable person in a like position and under like circumstances as the Licensor or the Licensee would treat such as secret and confidential.

‘Support Case’ means any unique and indivisible problem experienced by the Licensee in the use of the Software and for which the help of the Licensor is requested.
‘Supported Platform’ means any platform on which the Software is designed to run, as stated in the Price List.
‘Certificate of Licences and Services’ means the certificate issued by the Licensor or by the authorised reseller of the order submitted by the Licensee and dispatched to the Licensee. The Certificate of Licences and Services shall include a listing of the Licences and Services granted under this Agreement and the Licence Agreement.

4. 
SUPPORT SERVICES CONDITIONS
4.1
The Licensor hereby agrees to provide the Support Services, all subject to the terms, conditions and limitations specified hereunder. The Licensee may purchase various types of Support Services, as they are specified in Sections 4.3 – 4.5 (the ‘Support Services’). The Support Services to be provided hereunder shall be solely the type of the Support Services specified in the respective Certificate of Licences and Services issued by the Licensor and delivered to the Licensee. The Support Services provided hereunder may be used by the Licensee solely for the Software delivered under the Licence Agreement specified in the Preamble of the Agreement and for no other software. 
4.2
In the event that the Licensee acquired new licences or Support Services as the result of an electronic order to which the Licensee was not eligible pursuant to the Price List, the Licensor has the option, at its sole discretion, to (i) cancel the licences and Support Services included in this order and to refund a minimum of 85% of the amount paid for this order, or (ii) modify the parameters of the Support Services (such as the duration) so that they comply to the rules of the Price List.
4.3
‘Standard Forum Support’ shall mean the Support Services based on the following principles. The Licensee shall have the right to access the web forum contained on http://www.sharpcrafters.com/ which comprehends the responses to generic questions from the Licensor’s engineers and from the community. The number of support contacts, i.e. access to the forum by the Licensee, is unlimited.
4.4
‘Support Subscription’ shall mean the Support Services based on the following principles. In addition to the right to use the Standard Forum Support under this Agreement, the Licensee shall have the right to send to the Licensor questions relating to the Software to get personalised help. The questions shall be delivered to the email address support@sharpcrafters.com, or other, as may be specified by the Licensor. The Licensor shall handle such questions with priority and make all reasonable effort to react to delivered questions within a reasonable time. The number of Support Cases is limited to the maximum extent as specified in the respective Certificate of Licences and Services and can be extended by the acquisition, as a separate purchase, of new Support Cases. Support Cases must be consumed one year after the date of their acquisition. The Licensor is entitled, at its sole discretion, to divide a Support Case in multiple Support Cases. Under Support Subscription the Licensee shall have the right to acquire major released upgrades of the Software for free.
4.5
‘Source Subscription’ shall mean the Support Services based on the following principles. Provided that the Licensee subscribed for the Source Subscription, the Licensor shall provide the Licensee with access to the Source Code by granting the Source Code Licence, as specified in Section 7 of this Agreement. The Licensor is entitled to require the signature of an additional non-disclosure agreement before providing access to the Source Code to the Licensee. The Licensee may use the Source Code solely for the purposes specified in Section 7 of this Agreement.

4.6
Unless otherwise specified in the respective Certificate of Licences and Services, the Licensor will not provide Support Services relating to problems or issues arising out of or from:

(a) 
issues that could be resolved by upgrading the Software; 

(b) 
the use or modification of a Software in a manner for which the Software is not intended to be used or modified or at variance with the conditions of the Licence Agreement; 

(c) 
third party products or technologies and their effects on or interactions with a Software; 

(d) 
damage to the media on which the Software is provided, or to the computer on which a Software is installed.
5. 
FEES AND PAYMENTS

5.1
The Licensee shall pay to the Licensor, as a consideration for the Support Services hereunder, the fees in accordance with the then current Price List of the Licensor applicable to the Support Services, unless otherwise agreed mutually between the parties. The Licensee is entitled to use the Support Services in accordance herewith only following the payment of the respective fees hereunder and also under the Licence Agreement, unless otherwise agreed with the Licensor. The then current Price List is located on the Licensor’s website at http://www.sharpcrafters.com/ or will be otherwise disclosed to the Licensee.
5.2
Unless otherwise agreed between the parties, the Price List shall constitute an integral part of any and all of this Agreement. The Licensor reserves the right to change, modify and amend the Price List at any time at its sole discretion, which amendments shall become effective as of the date set forth in the Price List in respect of each such amendment.
5.3
For each payment due to the Licensor under this Agreement, an invoice signed by the authorised representative of the Licensor or of the authorised reseller shall be issued in accordance with the applicable tax regulations. The invoice shall be payable within fifteen (15) days after the day of its issuance and the fees shall be paid to the account of the Licensor or of an authorised reseller of the Licensor, as specified in the respective invoice, unless agreed otherwise.

5.4
Should the Licensee fail to pay the fee within the above-stated period, the Licensee shall be obliged to pay to the Licensor the delay interest at the rate applicable by law and/or the Licensor may terminate this Agreement with immediate effect by written notice delivered to the Licensee. The Licensee will reimburse the Licensor for any reasonable legal fees and other costs and expenses incurred by the Licensor in collecting past due amounts. 

5.5
The prices on the Price List are without any VAT or similar taxes. Any such taxes will be added to the price.

5.6
All payments to be made by the Licensee to the Licensor under this Agreement shall be made free and clear of and without deduction for or on account of tax unless the Licensee is required by law to make such payment subject to the deduction or withholding of tax, in which case the sum payable by the Licensee in respect of which such deduction or withholding is required to be made shall be increased to the extent necessary to ensure that, after making of the required deduction or withholding, the Licensor receives and retains (free from any liability in respect of any such deduction or withholding) a net sum equal to the sum which it would have received and so retained had no such deduction or withholding been made or required to be made.

6.
Non-Disclosure Obligations
6.1 
During the term of this Agreement, the parties may disclose certain Confidential Information to each other in the performance of their rights and obligations under this Agreement. Without the prior written authorisation of the disclosing party, the receiving party shall not use or copy any Confidential Information for any purpose other than as specifically authorised by this Agreement, and shall not transfer or disclose any Confidential Information to any person, except for the purposes of performing its obligations and exercising its rights in accordance with this Agreement. The receiving party shall take steps necessary or appropriate to protect Confidential Information against unauthorised disclosure or use, including, without limitation, ensuring that each of its employees with access to Confidential Information is aware of and complies with the non-disclosure obligations set out in this Section. The receiving party shall promptly notify the disclosing party of any unauthorised disclosure or use of any Confidential Information that comes to the receiving party’s attention, and shall take all action that the disclosing party reasonably requests to prevent any further unauthorised use or disclosure of it. Each party expressly acknowledges and agrees that, except as specifically provided in this Agreement, at no time shall it acquire or retain, or appropriate for its own use, any right, title or interest in or to any Confidential Information of the other party.

6.2
The obligations set out in Section 6.1 shall not apply to the extent, that any Confidential Information (i) becomes generally available to the public through no fault of the receiving party; (ii) is or has been disclosed to the receiving party, directly or indirectly, by any person that is under no obligation of non-disclosure to the disclosing party or an affiliate of the disclosing party; or (iii) is required to be disclosed under any applicable law, rule, regulation or governmental order. 

6.3
Notwithstanding the termination of this Agreement, each party shall continue to abide by the terms of the non-disclosure obligations with respect to Confidential Information as set out in this Section and indemnification as set out in Section 6.2 hereof.

7.
GranT OF the Source code LicenCe
7.1
The Source Code Licence pursuant to Section 4.5 is granted by the Licensor by providing the Licensee with access to the Source Code. On the basis of such licence, the Licence is being granted as a limited, non-exclusive and non-transferable licence to use the Source Code of the Software solely for the purpose of troubleshooting problems arising with the normal use of the Software (i.e. the Licensee is not entitled, in particular, to compile and modify the Source Code), if not expressly stated otherwise in this Agreement. 

7.2
Solely in case the Licensor repeatedly fails to provide the Support Subscription duly, i.e. (i) to fix or provide a workaround to an issue preventing the normal and documented use of the Software delivered by the Licensee within 180 days following the written reminder of the Licensee, or (ii) fails to deliver to the Licensee an upgrade of the Software supporting a new version of a Supported Platform within 180 days following the date when a stable release of this new version has been published by its publisher, the Licensee may use the Source Code (i.e. view, modify and compile) also for the purposes of elimination of faults or incorrect function of the Software or upgrading the Software to a newly released version of a Supported Platform, provided, however, the Licensee is not in delay with payment of the fees and/or other payments under this Agreement. The Licensee shall have the same right as specified in previous sentence also immediately upon occurrence of: (i) declaration of Licensor`s bankruptcy by the court, or (ii) the filling by the Licensor of a voluntary petition in bankruptcy, or (iii) the filing against the Licensor of an involuntary petition in bankruptcy that is not dismissed by the court within 60 days of such a filling.
7.3
It is expressly agreed that the Source Code may in no event be used by the Licensee, neither in any other way, nor for any other purpose than specified in Sections 7.1 and 7.2 respectively, as the case may be. In particular, the following limitation shall apply:
(a) 
the Licensee may not compete against the Licensor by repackaging, recompiling or renaming the Software for which the Licensee obtained the Source Code. Any derivative works based on the Source Code are illegal to be created or sold if they compete in any way with the Software or other products of the copyright owners of the Software;
(b) 
the Licensor shall retain all rights, title and interest in and to all corrections, modifications and derivative works of the Source Code created by the Licensee, including all copyrights subsisting therein, to the extent such corrections, modifications or derivative works contain copyrightable code or expression derived from the Source Code;
(c)
all Source Code must keep its original namespace; and
(d)
any object code that is created by using the Source Code must be obfuscated using the obfuscation tool provided with the Source Code, unless the corresponding object code provided by the Licensor itself is not obfuscated.
(f)
To the extent feasible, the Licensee is obliged to send any modification to the Licensor or its followers in interest within 5 business days after the modification has been done.
(g)
The rights granted in Section 7.2 (except for the rights granted in the last sentence of Section  7.2) cease immediately after the Licensor delivers a new release of the Software that corrects the issue or ports of the Software to the new version of the Supported Platform.
7.4
Any and all non-public information and data concerning the Source Code, provided to the Licensee by the Licensor or any of its representatives in connection with provision of Support Services under this Agreement shall be deemed confidential. Such Confidential Information shall exclude any information and/or data which is or will become generally available to the public other than as a result of its disclosure by the Licensee in violation of any of its respective obligations under this Agreement or applicable law. The Licensor shall keep the Confidential Information regarding the Source Code secret and confidential, to ensure the safety of any such information, and to protect any such information from unauthorised access, provision, transfer, processing, disclosure and use. The Licensee shall procure that any and all confidentiality obligations of the Licensee under this Agreement shall be complied with also by the personnel of the Licensee, as if they were parties to this Agreement. The Licensee shall have the right to use any such Confidential Information solely for the purposes specified in Section 7.1 resp. 7.2, as the case may be, and may not use such Confidential Information for any other purpose, or provide or disclose such Confidential Information to any other person or authority. 

7.5
In the event that the Licensee fails to comply with any of its obligations under this Section 7, the Licensee shall pay to Licensor the contractual penalty amounting to 100,000 EUR (one hundred thousand euro) for each case of breach of the obligation by the Licensee; the right to claim the damages shall not be affected.

8. 
INTELLECTUAL PROPERTY 
8.1
The Licensor will have no liability for infringement of the intellectual property rights of a third party based upon the use of the upgrades of the Software granted under this Agreement, except as expressly provided in respective provisions of the Licence Agreement. The Licensor's entire liability for copyright and patent infringement is covered by the respective provisions of the Licence Agreement.

8.2
The Licensee shall indemnify the Licensor for damages, costs, loss (including expenses and attorney’s fees) and damages of any kind resulting from its breach of its obligation under Section 7 of this Agreement. 

9. 
NO WARRANTY

9.1
The Licensor shall not be liable in any manner whatsoever for the results obtained through the use of the upgrades of the Software, except as expressly provided in respective provisions of the Licence Agreement. 
9.2
The Licensor shall not be liable in any manner whatsoever for the results obtained through the use of Support Services under this Agreement by the Licensee. Persons using the Software are responsible for the supervision, management and control of the Software. This responsibility includes, but is not limited to, the determination of appropriate uses for the Software and the selection of the Software and other programs to achieve intended results. Persons using the Software are also responsible for establishing the adequacy of independent procedures for testing the reliability and accuracy of any program output, including all items designed by using the Software.

10. 
LIMITATION OF LIABILTY

10.1
The Licensor's entire liability for all claims or damages arising out of or related to this Agreement, shall be limited to and shall not exceed, in the aggregate for all claims, actions and causes of action of every kind and nature; the amount paid to the Licensor under this Agreement for the specific item that caused the damage or that is the subject matter of, or is directly related to, the cause of action. The parties hereby expressly agree that the amount referenced in the immediately preceding sentence represents the amount of foreseeable damages within the meaning of Section 379 of the Czech Act No. 513/1991 Coll., Commercial Code, as amended. In no event will the measure of damages payable by the Licensor include, nor will the Licensor be liable for, any amounts for loss of income, loss of data, loss of profit or savings or indirect, incidental, consequential, exemplary, punitive or special damages of any party, including third parties, even if the Licensor has been advised of the possibility of such damages in advance, and all such damages are expressly disclaimed.
11. 
TERM OF AGREEMENT AND TERMINATION

11.1
This Agreement is concluded for a definite period of one (1) year beginning on the day of purchasing the Support Services by the Licensee, unless agreed otherwise between the parties. Unless the Licensor sends, at least one (1) month before the expiry of any one (1) year period of the term of this Agreement, to the Licensee a notice that the Licensor is not able to provide further extension of the term of this Agreement (which step the Licensor may do at its own discretion), the Agreement may be extended repeatedly for an additional one (1) year subject to the Licensee paying before the end of the term of the Agreement to the Licensor the respective fees for the additional year in accordance with the then current Price List of the Licensor, applicable to the respective type of the Support Services, unless otherwise agreed mutually between the parties. The Licensor reserves the right to contact the Licensee with notification concerning the expiration of the Agreement and the possibility and conditions of its prolongation. 
11.2
If either party materially defaults in the performance of any of its duties or obligations under this Agreement and fails to proceed within fifteen (15) days after written notice thereof to commence rectifying the default and thereafter to proceed with reasonable diligence to substantially rectify the default, the other party may, by giving written notice thereof, terminate this Agreement effective immediately. However, this provision does not apply to a default in payments to the Licensor by the Licensee (no cure period is provided for such a breach and the Licensor may terminate this Agreement effective immediately).

11.3
Except as may be prohibited by Czech bankruptcy laws, in the event of either party's insolvency or inability to pay debts as they become due, voluntary or involuntary bankruptcy proceedings by or against a party hereto, or appointment of a receiver or assignee for the benefit of creditors, the other party may terminate this Agreement by written notice.

11.4
This Agreement shall be automatically terminated on the day of termination of the Licence Agreement.

11.5
All rights granted will cease upon any termination of this Agreement, except for the rights relating to the Source Code already granted to the Licensee during the duration of the Support Subscription. Within 15 days after termination of the licence rights granted herein or this Agreement for any reason, the Licensee will destroy the original and all copies of the upgrade of the Software and the Source Code delivered under this Agreement in all forms, and will certify to the Licensor in writing that such obligation has been fulfilled.

11.6
To avoid any doubts, in case of termination of this Agreement for any reason the Licensee is not entitled to any refund of payment paid hereunder.

12. 
NOTICES

12.1
All notices required by or relating to this Agreement will be in writing and will be sent by mail to the Licensor at the address set forth on the first page of this Agreement; to the Licensee by mail or in electronic form at the address communicated by the Licensee when ordering the Support Services; or to such other address as either party may specify by written notice to the other. 
13. 
GENERAL

13.1 
The Licensor reserves the right at any time to alter prices, and to change the specification and terms of the Support Services, or other characteristics of the Support Services. 

13.2
tc ""The Licensee shall notify the Licensor in writing, without undue delay, of any changes in the data contained in this Agreement or any other arrangement between the Licensor and the Licensee, or any changes affecting the Licensee’s identity or legal status, or any significant facts and changes that relate to or might have a substantial impact upon its transactions or business relationship with the Licensor or the Licensee’s ability to fulfil its obligations towards the Licensor or of which the Licensor could reasonably be expected to want to be informed, and shall submit documents evidencing such changes and other information as the Licensor may reasonably request. Any change shall become effective against and binding on the Licensor on the business day following receipt of such notification, notwithstanding any information contained in any public register. The Licensee is responsible for any loss or damage incurred by the Licensor or the Licensee arising out of the failure of the Licensee to duly and promptly notify the Licensor of such changes. 

13.3
Neither party will be liable for any delay in or failure to perform any of its non-monetary obligations under this Agreement if due to any cause or condition beyond their reasonable control, whether foreseeable or not.

13.4
This Agreement, the Licence Agreement (including all arrangements related to Software agreed between the parties in writing, as the case may be), the respective Certificate of Licences and Services and the then current Price List constitute the entire agreement between the parties concerning the provision of the Support Services. 

13.5
Nothing in this Agreement shall create a partnership or a corporation between the parties, nor deem either party the agent of the other party for any purpose.

13.6
This Agreement is governed by and shall be construed in accordance with the laws of the Czech Republic without regard to the conflict of law principles thereof. Any dispute, controversy or claim arising out of or in connection with this Agreement shall be settled by the courts of the Czech Republic. In accordance with Section 89a of Act No. 99/1963 Coll., the Czech Civil Procedure Code, the parties hereby agree that the competent court shall be the general court of the Licensor.
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